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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Report of Legislation Committee 

MRS D.J. GUISE (Wanneroo) [5.50 pm]:  I present the report of the Legislation Committee of the 
Environmental Protection Amendment Bill 2002. 

[See paper No 423.] 

DR J.M. EDWARDS (Maylands - Minister for the Environment and Heritage) [5.50 pm]:  I move -  

That the report be adopted. 

MRS D.J. GUISE (Wanneroo) [5.51 pm]:  I will make a few brief comments on the effectiveness of this 
process, which was new to me.  The Bill contains 138 clauses and one schedule.  Twenty-two hours were 
allocated for deliberations and three and a half hours were put aside for reserve.  Only 13 hours were taken up.  
Ten amendments were agreed to and debate on the clauses progressed smoothly.  This committee worked 
extremely well, which was due mostly to the cooperation of the minister and her advisers, the members of the 
committee who worked well together and the excellent support provided by Legislative Assembly staff.  

Standing Order No 188, which deals with amendments, required clarification.  It needed to be clearly understood 
by members, particularly in light of the possibility of further amendments being moved.  Without the 
cooperation of members in this regard we could have been faced with a number of postponed clauses and a 
rather disjointed debate.  The committee was suspended only once for a division, and there was a smooth 
transition between the committee room and the Chamber.  The practice of using proxies for members was 
successful and everybody paid attention to the standing orders.  I commend all the people involved in this 
process and the work undertaken.  I thank the minister, her advisers, members of the committee and the 
wonderful support given by the Legislative Assembly staff.  

MR M.W. TRENORDEN (Avon - Leader of the National Party) [5.53 pm]:  The National Party supported the 
passage of this Bill; albeit, it sought clarification on several points, which the minister addressed.  As would have 
been expected, we moved some amendments to the Bill.  We are disappointed that the minister did not accept 
any of our amendments.  I will provide an example to substantiate the reason for those amendments and I 
apologise to the House for taking seven or eight minutes to do so.  

There is a fear that the present process will continue under the new legislation.  I am sure that the minister is 
aware of our concerns and of those that both the member for Vasse and I presented on behalf of industry 
representatives.  Many of the concerns we expressed were not for our sake, but for the sake of people within 
industry.  Despite the minister’s attempts to reassure us, we are sceptical about some aspects of the Bill.  We are 
concerned that some of the changes outlined in the Bill will impact unfairly on the rights of some land-holders.  
Despite assurances that normal day-to-day sustainable practices will continue, the Bill is wide open to 
interpretation.  The fear of many people in rural and regional Western Australia is that it will be used as a means 
to unfairly and unreasonably impact on people’s rights.  The areas of greatest concern to the National Party are 
its interpretation and practical application, its impact on landowners’ rights without recognising property rights 
or providing for compensation for the removal of those rights, and the lack of time frames for the assessment 
process.  

An example is a family who moved to Australia from overseas and in August 2001 began a process to start a 
cattle feedlot.  It is a matter that is currently before the minister.  The family found what it considered to be an 
ideal site, and agreed to purchase it in September 2001.  Settlement took place in November 2001.  They 
believed the site was desirable for a number of reasons.  It had three-phase power on site, as well as readily 
available water.  They were assured by the local government and others in the region that the site would not 
present any environmental approval problems because it is surrounded by many similar activities in animal 
feeding and agricultural operations, including an agricultural college and a piggery.  They took to this project, as 
new settlers in Western Australia, with a great deal of excitement, and took the support given them by the 
community, local government and development commissions as an indication that what they were about to do 
was the right thing.  The family received temporary resident status from immigration officials in late December 
2001 and moved to the country town on 17 January 2002.  They began planning and design work for their 
feedlot, which was completed on 1 February 2002.  The final plan was then submitted to both the local 
government authority and the Department of Environmental Protection, to go through the process of obtaining a 
permit.  The project received 23 letters of support from local citizens and only two letters of opposition.  The 
minister would agree that, in normal circumstances, if most people received 23 in favour and only two against, 
they would be in a pretty strong position.  The local shire gave approval for the feedlot on 20 April 2002.  These 
people are new to Australia and new to the system, so they were under the clear impression at that point that 
their most difficult task was behind them.  In fact it was still ahead of them, unfortunately.  They expected either 
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the approval or the refusal of their proposal in short order, as we discussed in the committee.  The literature they 
received from the Department of Environmental Protection actually said that the application would have a 45-
day turnaround period.  They believed the literature, unfortunately.  The 45-day period was acceptable to the 
family. 

Early in February 2002 the Perth office of the Department of Environmental Protection was handling the 
application for works approval.  The applicants were informed by the DEP that the application looked good and 
that the review would be completed within three weeks.  They were then told they were to obtain some soil 
samples, so they organised a soil sample package, and a report was sent to the DEP on 8 July 2002.  Once again, 
the applicants were under the impression that this would be the final process and that the DEP would report back 
in short order.  Then the family found that its application for works approval had been referred from Perth to 
Bunbury.  Nobody in the department rang them and told them of this.  They had to go to the trouble of 
contacting the Bunbury office, but when they contacted that office they were told the office had no knowledge of 
the case.  They had to chase up the case in Bunbury to find out who they could talk to.  Finally, they did find 
someone in the department to talk to.  They were pleased with that person’s attitude, and that person indicated 
that things looked to be in order.  The family has been told all the way along that everything was fine and that 
works approval would be granted soon.  It seemed, however, that every time they spoke to the person in the 
department, something else popped up, and the process dragged on and on.  

The individual from Bunbury looked at the site.  He discovered a drainage line through the property, so the 
project had to be changed.  As a consequence, the feedlot would need an annual licence rather than registration.  
This popped up very late in the process.  They were told they would be granted works approval based on an 
annual licensing process, and not registration.  Approval had to be advertised in The West Australian for 21 days.  
They agreed to those conditions because they intend to run a clean operation and obey all the rules.  They were 
not overly fazed by having a licence, although it was all very new to them.  They agreed to it because they were 
very anxious to get the project under way.  At that stage, they thought they were three weeks away from 
breaking the back of the project.  Alas, they were not.   

The works approval from the Department of Environmental Protection was dated 30 August 2001.  For some 
reason, a further two weeks passed before the DEP even bothered to advertise.  After the advertising process 
they found that someone had appealed against it.  As far as they were concerned, that came out of left field.  
They were under the impression that the Minister for the Environment would rule on the appeal within two 
weeks of its lodgment.  After the two weeks expired they telephoned and were informed that nothing had been 
submitted.  Nothing had left the office of the DEP, let alone got to the minister.  One can imagine their despair.  
It took a further two weeks to hand on all the paperwork to the minister.  It was handed over on 22 October 2002.  
They are under the impression that they will receive an answer within two weeks.  However, that is not the end 
of it.   

They are concerned that, once they receive the works approval and obtain a licence, they will be out of money.  
They thought the process would take only 45 days but it has taken nine months.  It is still not complete.  
Changing the process from registration to licence dramatically changes the costs involved in the project.  The 
people concerned are making a substantial investment and they now have the fear of having the licence revoked.  
I do not think it is a realistic fear but they are new to this country and they do not know the format.  Under those 
circumstances, a person would be worried about what might happen.  They are extremely nervous about open-
ended statements and are worried about more conditions that they have not thought about being applied.  They 
still have not got the business off the ground and costs are building up on a daily basis.  They were told they 
needed some laboratory work done on retention liners before construction could begin.  They were told to get 
soil samples for analysis.  It cost them $4 000 but the moment they had it done they were told it was not 
necessary.  They lost $4 000 in following that advice.  When the DEP inspector visited the site, they were told 
they had to bunker their diesel fuel tank to prevent diesel from leaking.  Their operation will use less diesel than 
the farmer next door, who is not required to bunker his fuel tank. 

Mr B.K. Masters:  Welcome to the real world! 

Mr M.W. TRENORDEN:  Yes.  That is where things go wrong.   

In the 13 hours of debate, I said that when people approached the system they needed to be told up front all the 
things they will face.  This is a prime example of an individual who was acting in good faith.  I felt quite 
emotional when I read this last paragraph.  This person put the facts down for me.  The letter states -  

We love Western Australia, and we love the community of . . .   

I will not say where it is - 

We desperately want to live here and do business here.  We want to do the right thing for our 
community and for the environment, and we want to play by the rules.  We are not willing to proceed, 
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however, without knowing what those rules are beforehand, and if those rules are not equally applied to 
every business throughout the whole of the state.  

These are very genuine people.  I have not mentioned their name because I do not want to do them any damage, 
but the minister knows who are they are.  They are good people.  They have come to Western Australia to start a 
new life after having difficulties elsewhere.   

I will get back to question of time lines and process.  This is a small example, but it is common.  With all those 
problems that those people had to face, they should have been told those things up front.  Everyone in the 
Chamber who was listening to me nodded their heads.  The problem is that it is not happening within the agency.  
It is important that it does.  A small family business cannot wait nine months to get approval, and in the process 
chew up its capital.  If approval will not be granted, people should be told in the first two weeks that they will 
not succeed, or that, if they are to succeed, they will need to do five or 15 things.  The department should get 
them jumping through all those hoops at the same time and not one hoop after another.  This is one example of 
why I was so passionate about this in the Legislation Committee.   

It is very late in the day so I will move off that issue and through my lesser concerns.  I refer to the definition of 
environmental harm and the need to ensure we have suitable defences against environmental harm.  Those 
defences are contained in the Bill, but as yet they are untested and the National Party is worried about them.  The 
definition of environmental harm is of concern because the onus has been on the landowner to ensure he or she 
has a defence against any environmental harm that has been caused, but it is not clear what are suitable defences 
under the Bill.  The new land clearing arrangements should not be enacted until the related regulations are in 
place.  People should be able to see the regulations before those land clearing arrangements are proclaimed.   

Farming groups in particular are concerned that this Bill further erodes property rights with no consideration of 
compensation.  Although the State Government has chosen not to address these issues, the federal Government 
has placed these matters firmly on the national agenda and eventually the State will have to do something on this 
question of compensation.   

No time lines are applied to either the proponent or the agency in the assessment or appeals process, which 
remains a major concern to the National Party.  Other areas of concern include the removal of the statute of 
limitation on tier 1 offences, provisions for the extended use of the precautionary principle, inclusion of penalties 
as a schedule in the Act as opposed to regulation, the reversal of onus of proof on company directors and the 
removal of the Environmental Protection Authority’s oversight role for regulations, although I think the minister 
might turn around on that and I might be able to cross it off my list.   
The next area of concern is the potential for duplication of performance bonding, land clearing and 
decommissioning, and the widening of the discretionary powers of the chief executive officer.  The National 
Party has highlighted several concerns with this Bill.  These concerns remain, even though we have been through 
the parliamentary committee process, and the onus is now on the minister and the State Government to prove 
that these concerns are unfounded.  In general, these concerns relate to the application of the legislation now that 
we have gone through that process and the minister has put her position on the record; its impact on the rights of 
landowners - there has been no recognition of property rights or compensation for removal of those rights; the 
lack of time lines imposed in the assessment processes; and the definition of environmental harm.  I was trying 
to make the point that the time lines for that family company to which I referred are pretty ordinary.  I thank the 
chairperson and the members of the committee.  It was a pleasure to work through a Bill in a logical and serious 
way without members screaming at each other. 
MR B.K. MASTERS (Vasse) [6.12 pm]:  This was only the second legislation committee to have occurred in 
this place, and I am glad to say that it did work very well.  I was particularly pleased because, as a country 
member of Parliament, I had something useful to do on a Wednesday night.  I would prefer that Parliament sat 
on Wednesday nights so we could do some useful business, because after hearing statements such as “get a life”, 
I find it better to do some constructive work and then return to my electorate, to my wife and friends.  It was 
unfortunate that the member for Kingsley could not attend the Legislation Committee.  As a previous Minister 
for the Environment and Heritage she had a number of concerns and was very interested in the proposed changes 
to the Environmental Protection Act, but because of consequences following the Bali terrorist incident, she was 
required in her electorate.   

The minister agreed to look at some issues and provide either advice or amendments, or both, as appropriate.  I 
imagine this will occur at either the third reading stage or when the Bill moves to the Legislative Council.  In 
particular, the minister was to provide either further comment or amendments on three issues: the automatic 
transfer of clearing permits under certain circumstances; the way in which the minister publishes her ministerial 
directions on certain issues; and the Environmental Protection Authority’s role in vetting regulations that are put 
forward by the Department of Environmental Protection.  As the Leader of the National Party has pointed out, 
the Opposition has some concerns about the environmental protection legislation.  I will highlight just four: 
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firstly, compensation for loss of a pre-existing legal right is absent from the Bill; secondly, the potential for 
vexatious legal action for environmental harm, be it serious or material, is an area of concern because third 
parties may use the way in which the definitions of environmental harm, material environmental harm or serious 
environmental harm are written up in the Bill to frustrate the legal process; thirdly, we are concerned about 
financial assurances that might be requested by the Director General of the Department of Environmental 
Protection in order to protect remnant vegetation or requests to use that money to regrow or rehabilitate other 
areas outside of remnant vegetation areas that might be sought for clearing; and, finally, we have major concerns 
about the principles and objects that the chief executive officer and the DEP must have regard for in all things 
that they do.   

I thank the Minister for the Environment and Heritage for agreeing to incorporate some of my concerns as 
amendments to the Bill.  That was a sign that bipartisanship is still alive and well in Parliament, even if certain 
other members pretend that that is not the case.   

In conclusion, the Legislation Committee worked very well.  I commend the Government and all members of the 
committee, especially the chair of the committee, the member for Wanneroo, for making the Legislation 
Committee work as well as it did.  

DR J.M. EDWARDS (Maylands - Minister for the Environment and Heritage) [6.16 pm]:  I thank the various 
chairmen of the committee; the parliamentary staff, who provided excellent service; the members of the 
Government who attended but did not ask too many questions; and members of the Opposition.  In particular, I 
thank the Leader of the National Party and the member for Vasse.  Their contributions were excellent.  They 
raised very valid points and moved some amendments.  We engaged in some fruitful discussions.  I am 
following up on some of the issues that the member for Vasse raised and one issue that the Leader of the 
National Party raised.  Parliamentary counsel was not able to draft some of those amendments in time for me to 
say anything about them, so they will be dealt with in the upper House.  I am following up the issues of the 
transfer of land, the regulations relating to the consultation process with the Environmental Protection Authority, 
and the issue of the director’s liability.  My staff have read Hansard to ensure that we deal also with other issues 
that I have not mentioned.   

I reassure the Leader of the National Party that I will follow up on the issue he raised.  During a cabinet visit to 
the regions, I met with the proponent to which the member referred.  I thought that the issue had been resolved.  
Tomorrow, I will undertake to get a briefing on the difficulties he mentioned.  

Mr M.W. Trenorden interjected. 

Dr J.M. EDWARDS:  I will get a briefing on that matter and consider it very carefully.  Clearly, what has 
happened is unacceptable and I would be frustrated if I were in the proponent’s shoes.  I have had a discussion 
with the appeals convenor about how we will make some changes to the appeals process to make them more 
timely and transparent.  Similarly, I have had a discussion with the Chairman of the EPA.  The chairman and the 
appeals convenor have suggested a number of ways to improve the timeliness of appeals and the way in which 
the community is informed of assessments.  They have generated a number of internal reports that we will seek 
to put on the Internet so that people can track the progress of particular proposals.  The matter to which the 
Leader of the National Party referred would come under the authority of the acting chief executive officer.  I will 
talk to him about that case and about works approval and licences generally.   

In conclusion, this was a very worthwhile process.  It has been constructive and has added to the Bill.  I thank all 
members for their participation.  

Question put and passed. 
 


